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VEMORANDUM

R F. KELLY, J. MARCH 28, 2000
This action arises out of a self-help repossession by
the Defendant-|andlord Jerald Mrrow (“Mrrow’), assisted by
ot her Defendants, of a commercial |eased property and inventory
therein due to the Plaintiff- tenants’ alleged failure to conply
with their financial obligations under the | ease agreenent.
Plaintiffs Peter Vakkas and Plaza Furs, Inc. (respectively
“Vakkas” and “Plaza,” and collectively “Plaintiffs”) allege a
violation of 42 U . S.C. section 1983 (“section 1983"), as well as
the followi ng state |aw clai ns: conversion; trespass agai nst | and
and chattels; wongful eviction; wongful distraint; tortious
interference with contractual relations; civil conspiracy; breach

of contract; wongful care, custody and control of personal



property; intentional infliction of enotional distress; and
negl i gence.

Presently before this Court are the foll ow ng Mtions:
(1) Motion for Summary Judgnent of Defendants City of
Phi | adel phia (“the Gty”), Captain CGerard Levins (“Levins”),
Corporal David R zzo (“Rizzo”), and Police Oficer John Loisch
(“Loisch™); (2) Mdtion for Summary Judgnent of Defendant Larry
Schwal b (“Schwal b”); (3) Mtion for Summary Judgnent of Defendant
Jerone Bal ka, Esquire (“Balka”); (4) Mdtion for Sunmary Judgnent
of Defendant Mrrow, and (5) Mdtion to Dismss, or, in the
Alternative, Mtion for Summary Judgnent of Defendant
SecurityLink fromAneritech, Inc. (“SecurityLink”)!. For the
reasons that follow, summary judgnent is granted in favor of
Def endants Bal ka, Mrrow, Loisch, R zzo, Levins, Schwal b, Tyson,
Ruggi ero and the Cty of Philadel phia on the 42 U S. C. section

1983 claint, and we will decline to exercise suppl enent al

! SecurityLink contends that it has been incorrectly named
in Plaintiffs’ pleadings as Maxi num Protection Industries, Ltd.
W will assune that SecurityLink’s version of its own nane is
correct.

2 Plaintiffs do not oppose the sunmmary judgnent notion of
Def endant Levins and the Gty with regard to the section 1983
cl ai m (al t hough t he Anended Conpl ai nt does not nane the City as a
defendant with regard to this claim) Pls.’s Resp. Opp’ n Defs.
City of Philadel phia, Levins, R zzo and Loisch Mot. Summ J. at
2. Moreover, although Defendants Tyson and Ruggi ero have not
filed sunmary judgnment notions, because no state action existed
in this case, as will be discussed later, there is no clai munder
42 U.S.C. section 1983 as to any of the Defendants.
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jurisdiction on all of the remaining state |aw cl ai ns.

. BACKGROUND.

Plaza is a corporation organi zed and exi sting under the
| aws of the Commonweal th of Pennsylvania, with its registered
of fice at 7043-45 Castor Avenue in Phil adel phia, Pennsylvani a
(“the property”). Vakkas is the principal owner of Plaza. The
property is owned by Tyson Associates (“Tyson”), a business
entity organi zed and existing under the |aws of the Commonweal th
of Pennsylvania. Mrrowis the sole owner of Tyson.

On April 15, 1994, Tyson and Plaza entered into a | ease
for the property. For approximtely thirty years prior to that
transaction, Tyson operated a fur business on the prem ses.
Follow ng the form ng of the | ease agreenent, Plaza al so operated
a fur business on the property.

I n February, 1997, a dispute arose between the parties
over Plaza's alleged failure to conply with its obligations under
the | ease. Vakkas was on vacation in New Jersey from August 1,
1997 through August 16, 1997, during which tine the fur store was
closed. On August 12, 1997, Mrrow sent Vakkas a letter
indicating Tyson’s intent to enter the property on August 14,
1997 and seize inventory, allegedly pursuant to the terns of the
April, 1994 | ease. The August 12, 1997 letter was purportedly
delivered to Vakkas at the property and at his residence in

St roudsberg, Pennsylvania. However, Vakkas cl ainms that because



he was out of town on and around that date, he did not receive
the letter until after August 14, 1997, the date on which the
events giving rise to this lawsuit occurred.

The property was equi pped with an al arm system
install ed and operated by SecurityLink. SecurityLink had a
contractual agreenent with Plaza which required SecurityLink to
provide alarm protection services for the property in the event
of attenpted burglaries. Sonetine prior to August 14, 1997,
Bal ka contacted SecurityLink and infornmed it that Tyson, Mrrow,
Bal ka, Schwal b and Ruggi ero planned to enter the property on
August 14, 1997 and renove the fur inventory contained therein.
Pl aza clainms SecurityLink did not notify Vakkas or Plaza of this
conversation

On August 14, 1997, Bal ka, acconpanied by Mrrow, who
wai ted outside, entered the Second Police District at Harbison
and Levick Streets in Philadel phia and inforned a police officer?
of Mrrow s plans to enter the property and renobve inventory
pursuant to the | ease agreenent.

According to Plaintiffs, at approximately 9:00 a.m on
August 14, 1997, the lock to the property was broken by
Def endant Larry Schwal b, a | ocksmth. Once inside, Mrrow,

Bal ka, and Ruggi ero and approxi mately seven other i ndividuals

SWiile Plaintiffs claimthat Bal ka spoke to Ri zzo, Bal ka
claims that he does not recollect which officer to whom he spoke.



proceeded to renove approximately $200, 000 to $500, 000 of furs
fromthe property.

A few mnutes after entrance to the property had been
gai ned, Defendant O ficer Loisch arrived on scene pursuant to a
radio call of a burglary in progress. Wen Loisch arrived, Bal ka
i ntroduced hinself to Loisch as an attorney and gave himhis
busi ness card. Balka also explained to himthat M rrow had
entered the property to renove inventory pursuant to the | ease,
and that he, Bal ka, had spoken to Loisch’s supervisor at the
Second Police District. Loisch observed a | ocksmth, a noving
truck and individuals noving itens out of the property.

Loisch called R zzo on R zzo’s private |ine using
Bal ka’s cellular telephone. R zzo infornmed Loisch that he was
“aware of the situation” and to stand by and “get everybody’s
information.” Loisch was on the scene for approximately thirty
m nutes, after which tinme he returned to duty. He subsequently
prepared a Form 48 I nci dent Report describing the events of
August 14, 1997, which he later submtted to Ri zzo.

Vakkas stopped by the property in the |ate afternoon on
August 14, 1997 and di scovered that the store was padl ocked and
enpty. He was inforned by neighbors that Mrrow had cone with
police that nmorning and renoved the furs fromthe prenises.
Subsequently, Plaza, represented by counsel, filed an action

agai nst Tyson in the Court of Common Pleas in Mntgonmery County



seeking the return of the furs and energency access to the
prem ses. On August 28, 1997, Plaza was granted injunctive
relief to return of the property, and the seized furs were
ordered detained in storage. Balka gave Vakkas the key to the
property. Tyson was required to provide an inventory of the
nmer chandi se sei zed on August 14, 1997. Tyson clainmed there were
191 furs in storage, although Vakkas clains that 255 furs were
sei zed.

Much of the seized inventory had been consi gned.
Foll ow ng the events of August 14, 1997, Plaza was unable to
obtai n repl acenent goods fromits consi gnnent suppliers, because
the suppliers feared another seizure. |In Septenber, 1997, Plaza
filed for Chapter 11 bankruptcy protection. During the
bankruptcy, Mrrow and Bal ka sought retention of the unlawfully
sei zed goods. On January 15, 1998, Plaza s bankruptcy petition
was di sm ssed, and Plaza went out of business on or about
February 28, 1998.

As a result of the above described events, Vakkas and
Plaza filed the instant action in this Court on Septenber 14,
1999.

1. STANDARD OF REVI EW

“Sunmary judgment is appropriate when, after
considering the evidence in the light nost favorable to the

nonnovi ng party, no genuine issue of material fact remains in



di spute and "the noving party is entitled to judgnent as a matter

of law.’” Hines v. Consolidated Rail Corp., 926 F.2d 262, 267

(3d Cir. 1991) (citations omtted). “The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other.” Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 249 (1986). The noving party carries

the initial burden of denonstrating the absence of any genui ne

i ssues of material fact. Big Apple BMN Inc. v. BMNof North

Anerica, Inc., 974 F.2d 1358, 1362 (3d Cr. 1992), cert. denied,

507 U.S. 912 (1993). Once the noving party has produced evi dence
in support of summary judgnent, the nonnovant nust go beyond the
allegations set forth in its pleadings and counter with evidence
that denonstrates there is a genuine issue of fact for trial.

Id. at 1362-63. Summary judgnent nust be granted “agai nst a
party who fails to nake a showi ng sufficient to establish the

exi stence of an elenent essential to that party s case, and on
which that party will bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

I11. DI SCUSSI ON.

COUNT I: 42 U.S.C. Section 1983 daim

Plaintiffs assert a violation of their constitutional
rights under section 1983 by Defendants Mrrow, Bal ka, Schwal b,

Loi sch, Rizzo, Levins, Ruggiero, Tyson, and the City of



Phi | adel phia. *“Section 1983 provi des a cause of action for
violations of federally secured statutory or constitutional

rights ‘under color of state law.’'” Abbott v. lLatshaw, 164 F.3d

141, 145 (3d Gr. 1998), cert. denied, George v. Abbott, 119

S.C. 2393 (1999). A plaintiff nust neet two requirenents when

bringing a claimunder section 1983. Open Inns, Ltd. v. Chester

County Sheriff's Dep’'t, et al., 24 F.Supp.2d 410, 423 (E.D. Pa.

1998). First, a plaintiff nust establish a violation of a right
secured by the Constitution and laws of the United States. 1d.

(citing Baker v. MCollan, 443 U S. 137, 140 (1979)). Second,

the plaintiff nust prove that the defendant deprived himof these
rights under color of any statute, ordinance, regul ation, custom
or usage, of any State or Territory. 1d. (citations omtted).
Conduct which satisfies the state action requirenent of the Due
Process O ause qualifies as “under color of state |aw for
pur poses of section 1983. Abbott, 164 F.3d at 145.

Plaintiffs claimthat as a result of the incidents
| eading up to and on August 14, 1997 which culmnated in the
repossessi on of the property and renoval of the furs, Ri zzo,
Loi sch and Levins “conspired wth [Defendants] Bal ka and M rrow
to violate plaintiffs' (sic) rights under the Fourth and
Fourteenth Amendnents. . .” Pls.’s Resp. Opp’'n Defs.’” City of
Phi | adel phia, Levins, Rizzo and Loisch Mot. Sunm J. at 10. More

specifically, Plaintiffs contend that the defendants viol ated



their Fourth and Fourteenth Amendnent rights by acting in concert
with the private defendants to assist in the search of the
property, and seizure of the furs therein, without a court order.
“The Suprene Court has |ong recognized that the Fourth
Amendnent’ s prohi bition of unreasonabl e searches and seizures is
applicable to commercial prem ses as well as to private hones.
An owner of a business thus has an expectation of privacy in
commerci al property, which society is prepared to consider to be

reasonable.” Open Inns, Ltd., 24 F. Supp.2d at 423-4 (citations

omtted). |In order to establish a claimunder the Fourth
Amendnent, a plaintiff must show that the actions of the
defendant: (1) constituted a “search” or “seizure” within the
meani ng of the Fourth Amendnent, and (2) were “unreasonable” in
light of the surrounding circunstances. 1d. at 424. Further, in
order to establish a violation of Fourteenth Anendnent rights
under section 1983, a plaintiff nust denonstrate that the
defendant’ s actions deprived himof life, liberty, or property

wi t hout due process of law. Ploucher v. Cty of Philadel phia,

NO. Cl V. A. 94-7036, 1995 W 458980, at *4 (E.D.Pa. July 31, 1995).

Plaintiffs section 1983 claimis based upon a
conspiracy theory, ainmed at depriving Plaintiffs of their
constitutional rights. Plaintiffs claimthat

t he evidence and all reasonabl e inferences arising

t herefrom establi sh a hub-and-spoke conspiracy between

Bal ka, Mrrow and the two policenen. Prior to the
break-in, Balka and Mrrow (the hub) agreed to
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formulate a plot with police to break into Plaintiffs’
prem ses. In accordance with this plan, Bal ka and
Mrrow went to the police station on the norning of
August 14, 1997. Balka net ex parte with Corporal

Ri zzo (the spoke), who agreed to furnish police
protection for the break-in at the prem ses on August
14, 1997 despite the absence of a court order.
Corporal Rizzo nmet with Oficer Loisch (another spoke)
at police headquarters prior to the break-in and
instructed Oficer Loisch to stand by the prem ses
during the break-in and conduct a “shaminvestigation”
in order to give the operation an appearance of
legality and protect the |looters inside the prem ses.
Oficer Loisch willingly carried out Corporal Rizzo's
instructions by remaining at Plaza's prem ses for a
hal f - hour; ignoring police regulations to contact his
(O ficer Loisch’s) imrediate superiors wth questions
concerning the break-in; comrunicating with Corpora

Ri zzo via Bal ka’s private cell phone instead of via
police radio channels, thus preventing other police
officers fromlearning about the illegal plot; and
deliberately failing to gather details about the break-
in that any legitimate investigation would have

pr oduced.

Pls.” Brief Opp’'n Def. Balka’s Mot. Summ J. at 18-109.

Because section 1983 requires that the deprivation of
rights be under color of state law, the actions of the police
officers are very significant. It is undisputed that R zzo was
at no tinme at the scene of the repossession on August 14, 1997.
Therefore, crucial to Plaintiffs’ claimthat the requisite state
action existed are the actions or om ssions of Loisch, who
actually did appear on the scene. Plaintiffs’ description of
Loi sch’s involvenent in this case subsequent to arriving on scene
on August 14, 1997 is as follows

[he] did nothing to protect the constitutional and

property rights of Vakkas and Plaza. . . .In fact,
Loi sch took control of the situation, supervised the

10



unl awf ul break-in, and provi ded substantial assistance,
by ai ding and abetting Mrrow, Bal ka, Schwal b, Ruggiero
and their crewin violation of the sanctity of Plaza's

store, renmoval and m sappropriation of its entire

i nventory, changing all |ocks, and totally denying

Pl aza access to the premises . . . . At the very |east,
Loi sch’ s conduct was reckless.”

Am Conpl. at 11. Moreover, Plaintiffs claimthat

Def endant Loi sch turned the Form 48 over to his

i medi at e supervi sor, Defendant Rizzo, who |ikew se

Wi th reckless disregard and intentional disregard for

the rights and property of Vakkas and Pl aza, took no

action against the burglars/raiders, or to assure that

the property in whose seizure and renoval Defendant

Loi sch acqui esced was saf eguarded and accounted for
The reckless and intentional actions of Defendant

Rizzo were |ikewise in violation of the constitutional

and statutory rights of Vakkas and Pl aza.

| d.

The case |law dealing with police involvenent in private
repossessions resulting in 1983 actions provides a range of
scenari os, sone of which lead to liability and sone of which do

not. Abbott v. Latshaw, 164 F.3d 141 (3d Cr. 1998), provides an

exanpl e of police involvenent which is surely insufficient to
constitute state action sufficient to sustain a clai munder 1983.
In Abbott, the United States Court of Appeals for the Third
Circuit held that the nere presence of police officers at the
scene of a private repossession, wthout nore, does not
constitute state action for purposes of section 1983. 1d. at

147. See also United States v. Coleman, 628 F.2d 961, 964 (6th

Cir. 1980)(police officers parked nearby watching at request of

creditor as agents of creditor repossessed the plaintiff’s truck,

11



but who never left their car during the repossession, had nerely
acqui esced to “stand by in case of trouble” and therefore state
action did not exist).

In Sherry v. Associates Commercial Corp., 60 F. Supp.2d

470 (WD. Pa 1999), aff’'d, Sherry v. Associates Commercial Corp.

191 F. 3d 445 (3d Cr. 1999), police were present during a private

repossessi on by defendants, Associates, of two tractor trailer

trucks. 1d. at 472. During the repossession, Associ ates
presented the police with an illegible facsimle of a docunent,
which the officer told the plaintiffs was “a repo order.” |d.

The officer also told the plaintiffs that they had to “let them
have the trucks.” [d. Accordingly, Plaintiffs clained that they
did not resist the repossession. 1d. The court found that the
police officers’ presence on the scene was nerely to preserve the
peace, and not to assist in the repossession. 1d. at 475.
Accordingly, the court held that the “police officers’ aid was
not significant since it contributed nothing to the renedy of
sel f-hel p repossessi on which [ Associates] was free to pursue in
the officers’ absence,” and that, therefore, no constitutional
deprivation occurred. |d.

However, the question of whether state action exists
becones | ess clear when the police officers’ invol venent
constitutes nore than nmerely standing by. Therefore, “[o]nly by

sifting facts and wei ghing circunstances can the nonobvi ous

12



i nvol venent of the State in private conduct be attributed its

true significance.” Luger v. Ednondson Ol Co., Inc., 457 U S

922, 939 (1982)(quoting Burton v. WI mington Parking Auth., 365

US 715 (1961)). In Menchacha v. Chrysler Credit Corp. et al.

613 F.2d 507 (5th Gr. 1980), agents for the defendant-seller
went to the honme of the plaintiffs, the Menchachas, to repossess
the plaintiffs’ autonobile, due to past due paynents. 1d. at
510. When M. Menchacha began to use “loud and abusive

| anguage,” the police were called. 1d. One of the police
officers inforned the plaintiffs that repossession was a civil
matter and that the only reason the police were present was to
“quiet a reported disturbance.” 1d. The officer also inforned
M. Menchacha that he could be arrested if he continued to use
| oud, abusive |anguage and to breach the peace. [d. The
officers left the scene before the actual repossession took

pl ace. 1d.

In support of their 1983 claim the plaintiffs
testified that they gave up possession of their car because the
police led themto believe they had no choice. 1d. at 511. The
district court dismssed the matter for |ack of subject matter
jurisdiction, finding that there was no conspiracy and no ot her
indicia of state involvenent and, therefore, no state action.
Id. at 512. The United States Court of Appeals for the Fifth

Circuit affirmed, stating that “the testinony failed to show

13



[police] intervention and aid.” |d. at 5183.

In Harris v. Gty of Roseburg, 664 F.2d 1121 (9th Cr.

1981), a police officer was present, at the creditor’s request,
during the creditor’s repossession of a sem -tractor purchased by
the plaintiff. 1d. at 1124. During the repossession, the police
officer told the plaintiff to “stand back or get away,” that the
creditors had cone to repossess the truck and that he, the police
officer, was sinply present to “stand by.” 1d. The court found
that there was sufficient evidence that the police officer’s
presence prevented the plaintiff fromresisting the repossession.
ld. at 1127. Moreover, the court held that
there may be a deprivation within the neaning of 8§ 1983
not only when there has been an actual “taking” of
property by a police officer, but also when the officer
assists in effectuating a repossessi on over the
objection of a debtor or so intimdates a debtor as to
cause himto refrain fromexercising his legal right to
resist a repossession . . . . . Wile nmere acqui escence
by the police to “stand by in the case of trouble” is
insufficient to convert a repossession into state
action, police intervention and aid in the repossession
does constitute state action.
ld. Accordingly, the court found that factual issues concerning
whet her the police officer’s involvenent constituted state action
precl uded sunmary judgnent. 1d.

In Jones v. CGuttschenritter, 909 F.2d 1208 (8th cir.

1990), the landlord of an office conplex requested a police
officer to be present for safety reasons while he disconnected,

wi thout a court order, his tenant’s electrical service. Id. at

14



1209. The police officer, unifornmed and armed, acconpani ed the
| andl ord inside the conplex, proceeded down the hallway | ocated
inside the unit the tenant was occupyi ng, where he and the tenant
saw each other. |d. The officer then proceeded to the warehouse
area where the electrical service box for the tenant’s unit was
| ocated. [d. The police officer stood guard several feet away
while the I andl ord disconnected the tenant’s electrical service.
Id. The police officer never questioned either the |landlord or
the tenant concerning their rights to occupy the prem ses, the
terns of the | ease, or the existence of a court order. |d.

The tenant testified that the presence of the police
of ficer caused himto be fearful and to refrain fromattenpting
to stop the disconnection, but that had the officer not been
present, he would have attenpted to stop the disconnection. |d.
at 1210. The district court granted a directed verdict in favor
of the police officer on the section 1983 claim |d. However,
the United States Court of Appeals for the Eighth Crcuit
reversed, relying on Menchacha and Harris, holding that there was
an issue for the trier of fact as to whether the police officer
assisted in effectuating the disconnection of the electrical
services, or so intimdated the tenant as to cause himto refrain
fromexercising his right to resist the disconnection. 1d. at
1212. The court noted that the tenant saw the unfornmed police

of ficer wal k past his unit and proceed to the electrical box

15



before the electricity went off, and that the officer’s presence
was at the landlord s request, holding that the jury nust decide
whet her the

close proximty of [the officer] to [the tenant] when
he di sconnected Jones’ electrical service could have
engendered fear or intimdation, that the jury could
have concluded that [the officer] was not sinply
present and standi ng by, but rather was | ending police
intervention and aid in the disconnection of Jones’

el ectrical services, and that [the officer’s] action
constituted state action.

Id. at 1213.

Moreover, in Open Inns Ltd., counsel for the | andlord

of a hotel requested the county sheriff’s departnment to serve a
civil conpl aint seeking noney damages for back rent on the

landlord’ s tenant. Qpen Inns Ltd., 24 F.Supp.2d at 414. The

supervi sor of the county’s civil unit, pursuant to county
practice, authorized the service of the conplaint at 1:00 a. m,
and aut hori zed overtine for two sheriff’s officers to acconpany
the landlord and his attorney. 1d. Upon arrival at the hotel,
the attorney told the officers that the landlord intended to take
possession of the hotel and wanted the officers to remain on the
prem ses until he relieved them [1d. |In his deposition, the

ni ght manager stated that he was intim dated by the presence of
“the uniforns” and felt he had no choice but to “do what was
requested to do or told to do.” 1d. at 416. The United States
District Court for the Eastern District of Pennsylvania granted

the plaintiff-lessee’'s notion for summary judgnent, finding,
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inter alia, that the sheriff’s departnment officers’ actions were
unr easonabl e and therefore they were |liable under section 1983.
Id. at 424.

Significantly, all of the case law in which a col orable
violation of an individual’s rights under section 1983 during a
private repossession with police present has been found have
i nvol ved scenari os where the conpl ai nant was present and
cogni zant of the police presence. WMreover, those courts which
have found state action when police officers are involved in a
private repossessi on have enphasi zed that the actions of the
police officers were such that they could have engendered fear
and intimdation on the part of the plaintiffs. However, in the
instant case, critically, no Plaintiff nor representative of any
Plaintiff was even present during the incidents giving rise to
this lawsuit. Accordingly, a highly significant, if not crucial,
factor in finding state action under section 1983 is absent from
this case.

Furthernore, in inposing liability under section 1983,
as detail ed above, courts require evidence of substantially nore
active participation on the part of police officers in private
repossessions than that which is attributable to O ficer Loisch
and Rizzo. There is no evidence that Oficers R zzo or Loisch
conspired with the private actors to violate Plaintiffs’ rights.

The defendants did not invite any of the police officers to

17



attend, observe, or assist in the repossession. Balka nerely
informed Oficer R zzo sonetine before the incident that
Def endant Mrrow intended to enter the store and renove the furs
due to Plaintiffs’ failure to conply with the lease. Oficer
Loi sch was the only officer who was even present at the scene.
O ficer Loisch did not assist in breaking the | ocks on the
property. In fact, Oficer Loisch did not arrive until after the
repossessi on had al ready begun, when he responded to a radi o cal
for a burglary in progress. Oficer Loisch’s only contact with
anyone at the scene was wth Bal ka and Schwal b when he recorded
i nformati on concerning their identities. Balka introduced
hi mself to Loisch and infornmed himthat he had al ready expl ai ned
the situation to the police departnment. Loisch knew that
Corporal R zzo was aware of the situation, and decided to use
Bal ka’s cellular telephone to call R zzo on his, R zzo's, private
l'ine.

Pursuant to R zzo's instructions, Oficer Loisch
remai ned on the prem ses to record what he observed, but he did
not enter the premses. He did not assist anyone in entering the
bui I ding or renovi ng any nerchandi se. He remai ned on the scene
for approximately thirty mnutes and then returned to duty.
Later, he filled in a Form 48 I ncident Report regarding the
i nci dent.

Based on the above, we find that the actions of R zzo

18



and Loi sch did not even cone close to anmounting to the
“sanctioning, permtting and facilitating (a) the ransacki ng of
Plaintiffs’ store by Mrrow, Bal ka, Tyson, Ruggiero and Schwal b
and (2) the m sappropriation of valuable furs and inventory
bel onging to plaintiffs (sic) by Mrrow, Bal ka, Tyson, Ruggiero
and Schwal b,” as characterized by Plaintiffs. Am Conpl. at 15.
Rat her, the actions of the defendant police officers constituted
little nore than nere presence at the scene as in Abbott and
Col eman, and certainly less than that of the officers in Sherry.
As such, no state action for purposes of section 1983 exi sted,
and summary judgnent is granted with respect to Defendants Loi sch
and Rizzo on the section 1983 claim

Accordingly, Plaintiffs 1983 cl ai magainst the private
defendants nust also fail. Plaintiffs assert that Defendants
M rrow, Bal ka, Ruggiero, Tyson and Schwal b are |ikew se |iable
under section 1983 because they “acted under color of state |aw
by jointly acting with defendants Loisch, R zzo and Levins in the
ransacking of plaintiffs’ (sic) store and m sappropriati on of
val uable furs and inventory belonging to plaintiffs (sic).
Because defendants . . . functioned as state actors, they
W lfully, wongfully and illegally violated plaintiffs’ (sic)
rights under the Fourth and Fourteenth Anendnent (sic). . . .~
Am Conpl. at 15.

It is true that “[a]ctions taken by private
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i ndi vidual s may be ‘under color of state |law where there is

‘significant state involvenent in the action.”” Howerton v.

Gabica, 708 F.2d 380, 382 (9th Cir. 1983). Moreover, “as police
i nvol venent becones increasingly inportant, repossession by
private individuals assunes the character of state action.” |d.
at 383. However, “the redress avail able under [section 1983] is
limted and a private person will not be subjected to liability
unl ess the all eged deprivation was commtted under color of |aw”
Sherry, 60 F. Supp.2d at 473. Moreover, in order to be found to
be acting under color of state | aw under section 1983, the
private actor nust “wilfully participate in a joint conspiracy
wth state officials to deprive a person of a constitutiona

right . . .” Abbott, 164 F.3d at 147-8.

However, in the instant case, as expl ai ned above,
Plaintiffs have failed to establish a conspiracy between the
police officers and the private defendants. As such, the actions
of the private defendants were not under color of state |law, and
therefore are not actionable under section 1983. Accordingly,
summary judgnent on the section 1983 claimis granted in favor of
the private Defendants as well.

Havi ng determ ned that no state action existed in this
case sufficient to invoke section 1983, there is no basis for
federal jurisdiction over the renmaining state |aw cl ai ns.

Therefore, this Court declines to exercise suppl enental
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jurisdiction over those clains, and they are dism ssed w thout

prejudice. See Wodson v. Gty of Phil adel phia, 54 F.Supp. 2d

445, 451 (E.D.Pa. 1999).

An appropriate Order foll ows.
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